




















SUCCESS ON THE MERITS 

51. The granting of this injunction by the Court is not contrary to the public's interest but has been

authorized under applicable law. 

52. The public interest supports the issuance of an injunction, as Florida's public policy supports

strictly construing and enforcing a condominium's declaration. Cohn v. Grand Condo. Ass'n, Inc., 62 So. 

3d 1120, 1121 (Fla. 2011) 

53. Fla. Stat.§ 718.303, applicable to this cause, provides as follows: (1) Each unit owner, each tenant

and other invitee, and each association is governed by and must comply with the provisions of this 

chapter, this declaration, the documents creating the association, and the association bylaws which shall 

be deemed expressly incorporated into any lease of any unit. Actions for damages or for injunctive relief, 

or both, for failure to comply with these provisions may be brought by the association or by the unit 

owner against: (a) The association ... (d) Any director who willfully and knowingly fails to comply with 

these provisions ... The prevailing party in any such action ... is entitled to recover reasonable attorney's 

fees. 

54. Plaintiff is entitled to and seek recovery herein of the reasonable attorneys' fees, suit monies and

court costs incurred in this action as provided, in part, including but not limited to Fla. Stat. § 718.303(1). 
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David D. Marquis

/s/David Marquis 

Prose 

3752 Paige Street 

Port Orange FL. 32129 

{240)298-1195 
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7 .2 The share in the Co=onElements appurtenant to a Unit cannot be conveyed 
or encumbered, except with the Unit. 

7 .3 The share in the Co=on Elements appurtenant to Units are undivided, and 
no action for partition of the Co=on Elements shall lie. 

VIII. Co=on Elements

8.1 Co=on Elements include within their meaning the following items: 

(1) The Condominium Property which is not included within the Units.

(2) Easements through Units for conduits, ducts, plumbing, wiring and
other facilities for the :furnishing of utility services to Unit and the Co=on Elements. 

(3) An easement of support in every portion of a Unit which contributes
to the support of a building. 

(4) The property and installations required for the :furnishing of utilities
and other services to more than one Unit to the Co=on Elements. 

8.2 Any person having any interest under mortgages ofrecord that encumber any 
portion of the Co=on Elements that are not satisfied prior to the recordation of this Declaration 
shall consent to the recordation of this Declaration; provided, however, in lieu of joining in the 
execution of this Declaration, any mortgagee may execute an appropriate consent or subordination 
agreement with the formalities required for deeds. 

8.3 Recreational facilities may be expanded or added by the Developer without 
the consent of the Unit Owners or the Association. 

IX. Amendment of Declaration

9 .1 Unless otherwise provided herein, the Declaration may be amended by two 
thirds (2/3) of the Unit Owners executing a modification or amendment to this Declaration with the 
formalities of a deed and recording same in the Public Records of the County in which the 
Condominium is located; or in the alternative, this Declaration may be amended at any regular or 
special meeting of the Unit Owners called or convened in accordance with the By-Laws the 
affirmative vote of voting members casting not less than two thirds (2/3) of the total vote of the 
members of the Association and the execution by the Association of a certificate of the amendment 
with the fonnalities of a deed and recording same in the Public Records of the County in which the 
Condominium is located. 

(1) Such an amendment may change the configuration or size of any Unit
in imy material fashion, materially alter or modify the appurtenances to the Unit, or change the 
proportion or percentage by which the Owner of the Unit shares the Co=on Expenses and owns 
the Common Surplus provided the record Owner of the Unit and all record owners ofliens on it join 
in the execution of the amendment, provided, however, this section shall not apply to the acquisition 
of a Unit by the Association. 
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CUSTOMER SERVICE AGREEMENT
 DAYTONA BEACH RESORT SND CONFERENCE CENTER CONDOMINIUM ASSOCIATION, INC.

THIS AGREEMENT made and entered into this 1st day of February, 2023 by and between Tomoka 
Property Management, Inc., a Florida corporation and hereinafter referred to as the “AGENT” whose 
address is 5182 N Oceanshore Unit A-2, Palm Coast, FL 32137 and Daytona Beach Resort and 
Conference Center Condominium Association, Inc. a Florida Not-for-Profit corporation and hereinafter 
referred to as “ASSOCIATION,” whose address is defined in section 15.0 below. 

WHEREAS, this Agreement supersedes and replaced any and all previous Agreements between 
the ASSOCIATION and AGENT.  

WHEREAS, the ASSOCIATION is the legal entity responsible for the operation and management 
of Daytona Beach Resort and Conference Center Condominium Association, Inc. , including any and all 
property owned, controlled, or managed by the ASSOCIATION and which is created and governed by 
a Declaration of Covenants as the same may be amended from time to time; and 

WHEREAS, the ASSOCIATION is desirous of entering into this Agreement for the purpose of 
engaging AGENT to furnish the management services listed herein to the ASSOCIATION,  

WHEREAS, AGENT is desirous of furnishing such management services to the ASSOCIATION, 

NOW, THEREFORE, in consideration of the mutual promises contained herein and One Dollar 
($1.00) and other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, it is hereby agreed by and between the parties as follows:  

TERMS AND RECITALS 

All above recitals are true and correct.  The WHEREAS recitals are hereby incorporated by 
reference.  The terms used herein shall have their usual and common meanings.  Terms expressed in 
bold font are those terms which correspond with terms defined by this Agreement or, where applicable, 
by the Governing Documents for the ASSOCIATION.  

DEFINITIONS 

ASSOCIATION shall mean and refer to the Daytona Beach Resort and Conference Center Condominium 
Association, Inc. 
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ADMINISTRATIVE POLICY shall mean and refer to any written and duly approved resolution of the Board 
of Directors which governs the routine performance of any duty or responsibility of the ASSOCIATION. 

Tomoka Property Management, INC., is a Florida Corporation and its employees, officers, directors, 
agents, and sub-contractors, and is hereinafter sometimes collectively referred to as the “AGENT.”  

ATTORNEY OF RECORD shall mean and refer to the attorney or law firm selected by the ASSOCIATION to 
handle all customary and common services rendered to the ASSOCIATION, including collections and 
covenant enforcement.  

GOVERNING DOCUMENTS shall mean and refer to any of the collective governing documents for the 
ASSOCIATION including the Declaration of Condominium, the Articles of Incorporation, the Bylaws, 
and/or the Rules and Regulations, and any amendments thereto, which exist, whether recorded among 
the Public Records or not, for the ASSOCIATION and which encumber any units, lots, or dwellings located 
therein with certain rights, restrictions, rules, or easements.  

OWNER shall mean and refer to any person, persons, or other entities, whether natural or not, defined 
as a member of the ASSOCIATION and subject to the provisions of the Governing Documents.  

PRESIDENT shall mean and refer to the person appointed as President of the ASSOCIATION in 
accordance with the Governing Documents of the ASSOCIATION. 

CONTRACT PROVISIONS 

1.0   TERM OF AGREEMENT.  ASSOCIATION hereby contracts with AGENT exclusively to manage 
the affairs of the ASSOCIATION for an initial period beginning February 1, 2023 and ending September 
30, 2024.  This contract shall renew automatically for (1) one year additional term unless this agreement 
is terminated by either party in the manner hereinafter described. 

2.0   TERMINATION.  Either party may terminate this agreement at the end of the initial term or 
at the end of any subsequent one-year renewal term as defined herein provided that written notice 
must mailed to the other party via certified United States Postal Service (USPS) mail, return receipt 
requested, to the address listed in this Agreement no less than forty five (45) days prior to the end of 
the initial term or no less than forty five (45) days prior to the end of any one year renewal term. 
Irrespective of any renewal or extension of this Agreement, a new Management Fee must be agreed 
upon by both parties before said renewal or extension becomes effective.  This Addendum shall be in 
writing and considered part of the renewal or extension of this Agreement. 

3.0   TRANSFER OF ASSOCIATION RECORDS.  In the event this Agreement is terminated under 
Articles 1.0 or 2.0, both parties shall, within thirty (30) days, appoint an authorized representative(s) and 
schedule a mutually convenient date and time within thirty (30) days of the effective termination date 
to facilitate the transfer of the books and records of the ASSOCIATION to the authorized 
representative(s) of the ASSOCIATION per state chapter 718.   Said transfer of records shall occur at the 
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address of AGENT listed herein or at other location deemed appropriate by AGENT.  AGENT shall not 
charge a fee for the transfer of such records.  

4.0   TRUE UP PAYMENT.  In the event this Agreement is terminated or expires, AGENT shall 
prepare and supply to the ASSOCIATION a statement reflecting any charges, fees, or reimbursements 
contemplated by this Agreement and, no later than thirty (30) days from the date of termination or 
expiration, disburse the funds necessary to properly defray these fees, charges, and reimbursements. 
ASSOCIATION hereby agrees that any outstanding fees that remain outstanding and payable by any 
third-party collection agency or law firm due to the AGENT only shall be assigned in their entirety to 
AGENT.   AGENT shall prepare and supply to ASSOCIATION a statement of all such outstanding amounts 
owed, which shall be paid directly to AGENT by such third-party collection agency or law firm. 

5.0   AGENT’S PERSONAL PROPERTY.  The parties hereby acknowledge that all of the AGENT’S 
personal and intellectual property, including but not limited to, AGENT’S trade name, software 
programs, trademarks, service marks, and equipment is and shall remain the personal property of the 
AGENT.  The parties hereby acknowledge that upon the expiration or termination of this Agreement that 
any and all of the aforementioned property in the custody of the ASSOCIATION will be returned to the 
AGENT in working order, save reasonable wear and tear, within thirty (30) days of said expiration or 
termination.  

6.0   SERVICES OF AGENT.  AGENT shall perform the specific services defined in Exhibit 
A incorporated herein in the name of and on behalf of the ASSOCIATION.  The ASSOCIATION hereby 
gives the AGENT the necessary power and authority to perform all services either contemplated under 
this Agreement or as required by any provision of the Governing Documents, applicable state or federal 
law, rule or regulation. The ASSOCIATION will provide AGENT those items listed in Exhibit 
C incorporated herein at least three (3) weeks prior to the Commencement Date of this Agreement. 
AGENT may rely on all information supplied by the ASSOCIATION and AGENT will not be required nor 
expected to verify the accuracy and completeness of such information and shall have no liability for 
errors that result from the use of such information. 

7.0   FEES AND COSTS.  AGENT agrees to perform the services required of it herein, in exchange 
for which services the ASSOCIATION shall pay all fees and costs including monthly management fees, 
reimbursable costs related to equipment and supplies, on-site payroll costs, and other services which 
are enumerated in Exhibit B incorporated herein may be paid to AGENT by electronic ACH transaction at 
the discretion of the AGENT and without approval of the ASSOCIATION. 

8.0   ON-SITE MANAGEMENT, MAINTENANCE AND/OR JANITORIAL STAFFING 
SERVICES.  Notwithstanding anything to the contrary contained herein, and in accordance with the 
provisions found in Exhibit B incorporated herein, AGENT shall provide, at the ASSOCIATION’S sole and 
unfettered discretion and cost, on-site Community Association Management, Administrative, 
Maintenance/Janitorial, and/or Concierge personnel dedicated exclusively to the ASSOCIATION.  Any 
persons retained to act as such on-site staff shall be employees of the AGENT only and shall be subject 
to, and the beneficiary of, all human resource guidelines and benefits set forth by the AGENT.  All fees 
and costs related to any aforementioned on-site personnel shall be due and payable on the final payroll 
day of each bi-weekly payroll period and may be paid to AGENT by electronic ACH transaction at the 
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discretion of the AGENT and without approval of the ASSOCIATION.  Should the ASSOCIATION opt to 
serve as employer of said on-site staff, AGENT shall have no obligation whatsoever for payroll 
processing, withholding, taxation, benefit provision or administration, statutory reporting of any type, 
management of any federal, state, or local requirements, laws, codes, acts, or ordinances of any type or 
kind, insurance of any type related to the on-site staff, mileage reimbursement, vacation coverage, or 
any other human resources related duty relative to the subject on-site staff members.  

 9.0   EXCUSABLE DELAYS/FORCE MAJEURE.  If the AGENT is hindered or otherwise unable to 
perform its duties provided herein in a timely manner by reason of riot, Acts of God, strikes, natural 
disaster, war, failure of power, insurrection, terrorist attack, or any other reason beyond the control of 
the AGENT, then the performance of such duty shall be excused for the period of the delay, and the 
period for the performance of such duty shall be extended for a period equivalent to the period of such 
delay.  

10.0   NOTICES.  Except as may be otherwise provided for herein, any notice, demand, request 
for consent, or other communication required under the terms of this Agreement shall be deemed to be 
properly delivered three (3) days after said communication is either (i) deposited in the U.S. Mail, 
postage prepaid, certified and return receipt requested, (ii) when delivered personally to the party, or 
(iii) when delivered by a reliable overnight carrier, fee prepaid and with confirmation of receipt
requested.  For the purpose of sending the aforementioned communications, the following addresses
shall be deemed to be accurate unless changed in writing by the party making such change:

If to AGENT: 
Tomoka Property Management, Inc. 
Attn: Nathan Wade 
5182 N Oceanshore Unit A-5 
Palm Coast, FL 32137 

If to ASSOCIATION:  
To the President according to the records of the ASSOCIATION 
Daytona Beach Resort and Conference Center Condominium Association, Inc. 

11.0   INDEPENDENT CONTRACTOR.  The parties hereby agree and acknowledge that the AGENT 
is an independent contractor for the ASSOCIATION and is not an employee.  The ASSOCIATION hereby 
releases any rights, privileges, or authority of control over the method, manner, or means by which the 
AGENT performs the duties provided in the Agreement. 

12.0   PARTIAL INVALIDATION.  Any declaration or adjudication that renders any portion, 
segment, section, or phrase of this Agreement invalid or unenforceable shall have no effect on the 
remaining terms and provisions. 

13.0   WAIVER.  No waiver of a breach of any provision of this Agreement shall be construed to 
be a waiver of any subsequent breaches of the same or other provisions. 
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14.0   TIME OF THE ESSENCE.  Except as otherwise provided herein, time shall be of the essence 
for all terms and provisions of this Agreement. 

15.0   MODIFICATION.  No modification, addendum, revision, or addition to this Agreement 
shall be of any force, affect, or value unless the same is agreed to in writing by both parties. 

16.0   ENTIRE AGREEMENT.  This Agreement and Exhibits incorporated herein constitute the 
entire Agreement between the parties hereto, and neither party has been induced by the other by any 
representations, stipulations, or mutual understandings whatsoever and that there are no collateral 
agreements or contracts that exist between the parties unless the same is made an addendum hereto 
and therefore junior to the provisions herein.   

17.0   VENUE.  In the event that any such suit or legal proceeding is commenced by one party 
against the other, the other party hereby agrees and covenants that the venue for such proceeding shall 
be in and for of Volusia County, Florida.  Such jurisdiction and venue shall be exclusive of any other 
jurisdiction and venue.  

18.0   DISPUTE RESOLUTION.  Prior to initiating litigation, the initiating party must first serve 
written notice to the Agent or Association within 90 days of the alleged loss setting forth in detail the 
nature of the alleged claim and an itemization of remedies sought. This must be submitted to mediation 
in good faith, bearing 50% of the mediation expense. Failure to serve proper notice or to mediate in 
good faith shall serve as a waiver of any rights to pursue litigation. 

19.0   INDEMNIFICATION.  The ASSOCIATION shall indemnify, defend, and hold AGENT harmless 

from all suits, claims, or other actions or legal proceedings brought against AGENT arising out of or 

related to any fraud, misconduct, act, omission or negligence of the ASSOCIATION, including but not 

limited to all attorney’s fees, costs, and expenses related thereto.  The AGENT shall indemnify, defend, 

and hold ASSOCIATION harmless from all suits, claims or other actions or legal proceedings brought 

against ASSOCIATION arising out of or related to any fraud, misconduct, act, omission or negligent of the 

AGENT including but not limited to all attorney’s fees, costs and expenses related thereto.  All provisions 

of this Agreement that require either party to have insured or to defend, reimburse, or indemnify the 

other party, shall survive any termination or expiration, and if either party is or becomes inclined in the 

defense of any suit, claim or other action or legal proceeding or litigation as result of this Agreement, 

such provisions shall apply as if this Agreement were still in effect.   

20.0   ASSOCIATION INSURANCE.  As specified herein, the ASSOCIATION shall carry in full force 
and effect and at its sole expense, public liability coverage, property and casualty coverage, Directors 
and Officers Liability coverage and any other such insurance that may be deemed necessary or 
appropriate.  Such insurance policies shall name both the ASSOCIATION and AGENT as a Named Insured 
and their coverage shall be adequate to protect the interests of both parties in form, substance, and 
amounts which are reasonably satisfactory to the AGENT.  The ASSOCIATION shall provide copies of 
evidence of the aforementioned policies within thirty (30) days of the execution of this 
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Agreement.  Alternatively, the AGENT may, but not be required to, bind all necessary coverage with a 
licensed insurance agent and the ASSOCIATION hereby agrees to reimburse AGENT for all costs incurred 
as a result of such placement of insurance coverage.  Said policies shall contain a provision which 
requires that notice of any termination or cancellation of such policy shall be sent to the AGENT and 
ASSOCIATION no less than ten (10) days prior to such termination or cancellation.  

21.0   AGENT INSURANCE AND LICENSES.  AGENT will maintain Commercial Crime Insurance 
and Professional Liability Insurance in the minimum amount of One Million Dollars ($1,000,000.00) so as 
to protect the ASSOCIATION from theft, forgery, loss of money as the result of an act of any employee or 
officer of AGENT. Proof of such insurance coverage will be provided to the ASSOCIATION and such 
insurance will not be terminated without the written consent of the ASSOCIATION.  AGENT will maintain 
all licenses necessary to perform its duties as set forth in this Agreement and the Exhibits hereto. The 
ASSOCIATION will obtain and maintain all federal, state or local licenses or permits that are required for 
the ownership, operation and maintenance of ASSOCIATION property. AGENT shall comply with all 
applicable laws in connection with the performance of its duties hereunder. 

22.0   GOVERNING LAW.  This Agreement shall be governed by, construed in accordance with, 
and subject to, the laws and ordinances of the State of Florida and of Volusia County, Florida.  

23.0   BINDING AGREEMENT.  This Agreement shall be binding upon the parties and shall inure 
to the benefit of the successors and assigns of both parties.  
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IN WITNESS WHEREOF, the parties hereto have affixed or caused to be affixed their respective 
signatures this _________day of ___________, 20_____.  

WITNESS   FOR ASSOCIATION 

____________________________  ________________________________ 
Print name  Print name 

____________________________  ________________________________ 
Signature   Signature 

 ________________________________ 
 Title-Date 

WITNESS   FOR AGENT 

____________________________  ________________________________ 
Print name  Print name 

____________________________  ________________________________ 
Signature   Signature 

 ________________________________  
  Title-Date 
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EXHIBIT A
SCOPE OF SERVICES 

ACCOUNTING 

1.1   In accordance with the payment schedule set forth in the Governing Documents, AGENT 
shall print and distribute to the last known address of all Owners the appropriate assessment payment 
instruments and return envelopes.  If no street address has been provided, the aforementioned 
materials will be mailed to the street address of the subject property.  It is anticipated that a number 
of Owners will avail themselves of the automatic payment programs that AGENT may, in its sole 
discretion offer, including online payments and electronic clearinghouse payments.  The AGENT shall 
hereby be released from the printing and distribution of the payment coupons and envelopes for those 
certain Owners who have enrolled in such electronic programs.  

1.2   AGENT shall coordinate, on no less than a weekly basis, receive, review, render payment 
from ASSOCIATION funds, and properly account for all invoices and bills from ASSOCIATION’S vendors, 
contractors, and/or service providers.  All invoices and costs shall be coded to correspond with the 
general ledger/chart of accounts for the ASSOCIATION.  ASSOCIATION shall retain the right, but not the 
obligation, to require approval of any and all payments of invoices and bills before said voucher is issued 
for disbursement by AGENT and to further require counter-signature of any and all payment 
instruments by a representative of the ASSOCIATION.  However, AGENT shall be entitled to immediately 
process any and all invoices or vouchers rendered by AGENT without such approval or counter-
signature.   Said representative shall be at all times properly appointed by the Board of Directors, who 
shall notify the AGENT in writing of said appointment. 

1.3   AGENT hereby recommends that the ASSOCIATION require any contractors and vendors 
who provide services upon the ASSOCIATION property be fully licensed and insured, including lawful 
workman’s compensation insurance.  AGENT shall utilize any third-party contractor and vendor 
insurance verification service it chooses, at its sole and unfettered discretion, to provide verification of 
such insurance coverage.  Any costs associated with said insurance verification shall be borne by the 
subject contractor or vendor.  AGENT shall compile all necessary IRS W-9 forms from contractors and 
vendors and shall furnish all necessary IRS 1099 forms to non-incorporated contractors and vendors in 
accordance with Federal tax law.   ASSOCIATION hereby understands and acknowledges that it is solely 
responsible for the authorization of any work or services performed by any and all contractors and 
vendors.  In the event that ASSOCIATION elects to retain the services of a contractor or vendor that does 
not possess the aforementioned license and/or insurance coverage, ASSOCIATION hereby indemnifies 
and holds AGENT harmless from any claim, suit, loss, or legal action or proceeding, including any and all 
attorney’s fees and costs, arising as result out of any uninsured loss or claim by any third party vendor or 
contractor. 

1.4   AGENT shall prepare both a proposed annual operating and reserve budget, including an 
assessment journal if required by Florida Statute.  The proposed budget(s) shall be distributed to the 
Board of Directors no later than ninety (90) days prior to the end of the ASSOCIATION’S fiscal year and, 
in coordination with the Board of Directors and in accordance with applicable Florida Statute, properly 
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notice a meeting of the Board of Directors for the purpose of approving such budgets(s).   The Board of 
Directors shall either approve the budget as submitted or approve after making any revisions they deem 
necessary.  The budget shall then be forwarded to the AGENT no later than thirty (30) days prior to the 
end of the ASSOCIATION’S fiscal year.  AGENT shall issue payment instruments to Owners as required in 
section 1.1 herein.  

1.5   AGENT shall prepare, distribute to the Board of Directors and other authorized persons, 
and file with the official records of the ASSOCIATION, a compiled monthly financial statement prior to 
the 20th day of the following month which the statement is prepared for Board review.   The monthly 
financial statement shall include a statement of balances, revenue and expense comparison, a check 
register, an accounts receivable journal, a collection activity report, a transaction journal, and an 
accounts payable journal.  All said reports shall be prepared using the accrual method of accounting.  

1.6   AGENT shall facilitate, at the sole cost of the ASSOCIATION, an annual independent audit or 
review of the ASSOCIATION’S financial records, as required by the applicable Florida Statutes.  Said audit 
or review shall include the preparation and filing of any necessary local, State or Federal tax forms, 
utilizing an independent Certified Public Accountant of the ASSOCIATION’S choice.  AGENT shall obtain 
an engagement letter from the ASSOCIATION’S existing CPA and shall also provide additional letters at 
the request of the ASSOCIATION not less than thirty (30) days prior to the end of the end of the 
ASSOCIATION’S fiscal year.  AGENT shall not be responsible for any fines, penalties, or other charges 
assessed as a result of the ASSOCIATION’S failure to elect said CPA in a timely manner or by the CPA’s 
failure to meet lawful deadlines.  

1.7   On a schedule required by Florida Statutes, AGENT shall prepare and mail a notice to each 
Owner notifying them of the availability of the year-end financial report and provide a copy of such 
financial report upon request by any Owner.  It is expressly understood that all costs for such notice, 
including postage and printing, are that of the ASSOCIATION and that AGENT may utilize a post card for 
such notification.  The ASSOCIATION may also direct AGENT to deliver the notice in coordination with 
any other mailings including newsletters and meeting notices.    

1.8   In accordance with the Florida Construction Lien Law and Florida Statute 713, AGENT shall 
facilitate the preparation, recording, and posting of a Notice of Commencement for any project which 
exceeds $2500.00 in total value and will require notarized Lien Waivers and/or Final Contractor’s 
Affidavits from any vendor or contractor before releasing payment.   AGENT shall charge a fee defined in 
Exhibit B incorporated herein for each such notice to the ASSOCIATION.  

1.9   If the ASSOCIATION is a condominium association organized under chapter 718 Florida 
Statutes, AGENT shall remit to the Department of Business and Professional Regulations, Division of 
Condominiums, Timeshares and Mobile Homes, Bureau of Condominiums (hereinafter referred to as the 
“Bureau”), any fees imposed upon the ASSOCIATION by the Bureau.  All such fees shall be paid directly 
to the Bureau by the ASSOCIATION. 

1.10 AGENT shall establish and manage all bank accounts deemed necessary by the 
ASSOCIATION and will serve as the repository for all corporate resolutions and other records related 
thereto.   AGENT shall at all times ensure that ASSOCIATION funds are held in banking institutions and 
depositories insured by the Federal Deposit Insurance Corporation (FDIC).  AGENT shall not be liable for 
the loss of any such funds as a result of the insolvency of any such banking institution, regardless of 
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whether any insurance money is ever collected. AGENT shall be the only signatory on all accounts but 
with Board full viewership and access. 

1.11   All accounting services shall be performed by the accrual method of accounting and in 
accordance with Generally Accepted Accounting Principles (GAAP), as such terms are defined by the 
American Institute of Certified Public Accountants (AICPA).   The ASSOCIATION shall provide to the 
AGENT an opening statement of balances and a copy of the most recent reconciled bank statement for 
all accounts owned by the ASSOCIATION as described in Exhibit C incorporated herein.   If the 
ASSOCIATION does not have any of the required records, it shall, at AGENT’S discretion, either obtain 
said records or provide AGENT with the written authority to obtain said records on the ASSOCIATION’S 
behalf.   

COLLECTIONS 
2.0   AGENT shall facilitate the development of an Administrative Policy entitled the “Uniform 

Assessment Collection Policy.”   This Collection Policy shall endeavor to comply with all provisions of 
the Governing Documents, together with compliance with State and Federal laws, and shall be based on 
a reasonable standard of fairness and equity among the Owners.  Upon approval by the ASSOCIATION 
and a review of the Collection Policy by the ASSOCIATION, Attorney of Record, or other third-party 
collection agency or firm for the ASSOCIATION, AGENT shall implement the terms and provisions of the 
Collection Policy as prescribed.   As provided for under the Collection Policy, the AGENT shall consolidate 
its data with that of any third-party collection agency or law firm to provide the ASSOCIATION with a 
comprehensive monthly report detailing all collection activities which occurred during the previous 
monthly period.  

2.1   At a time required by the Collection Policy, AGENT shall assess interest, late fees, and/or 
other penalties to the Owner account statements as defined and required by the Governing 
Documents and the above Collection Policy for the ASSOCIATION and mail notices of such actions to the 
last known address of each delinquent Owner.  AGENT shall charge a fee defined in Exhibit B 
incorporated herein for each such notice to the ASSOCIATION and post the same to the 
individual Owner account.   

 2.2  If at any time the ASSOCIATION, in its sole and unfettered discretion, elects to engage the 
services of any third-party entity to perform any or all of the services defined by sections 2.1  defined 
herein and for the imposition of any other collection remedy available to the ASSOCIATION, AGENT shall 
act as liaison between the subject third-party entity and ASSOCIATION, including the initial transfer of all 
required Owner data and collection information to said third-party, ongoing communication between 
the ASSOCIATION and the third-party, and coordination of periodic status reporting between the third-
party and the ASSOCIATION.  Immediately upon such transfer, AGENT shall cease any and all 
communication whatsoever with the subject Owner regarding any matter relating to the subject Owner 
account.  AGENT shall charge a file transfer fee defined in Exhibit B incorporated herein for each such 
transfer to a third-party.  ASSOCIATION hereby agrees that said file transfer fee shall be charged to the 
ASSOCIATION if no collection agreement exists between the AGENT and the chosen third-party 
collection agency or law firm.  In all cases, the file transfer fee shall be levied against the subject 
Owner.  

2.3   AGENT shall act as liaison between the ASSOCIATION and any Owner who has executed an 
approved re-payment stipulation for any outstanding delinquency.  AGENT shall charge a fee defined in 
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Exhibit B incorporated herein for each such payment stipulation to the ASSOCIATION and post the same 
to the individual Owner account.  

2.4  AGENT shall charge a fee of twenty-five dollars ($25.00) for each check or electronic 
transaction returned by ASSOCIATION’S bank for any reason, including insufficient funds or closed 
accounts, to offset the administrative costs of processing such check or electronic transaction. 

REGISTERED AGENT  
3.0   The Association Attorney shall serve as the Registered Agent. 

3.1   AGENT shall, at such times required by the Florida Secretary of State Division of 
Corporations (hereinafter referred to as the “Division”), compile all necessary information and file a 
Uniform Business Report with the Division.  The costs and fees associated with such report shall be paid 
directly to the Division by the ASSOCIATION.  Additionally, AGENT shall, at times deemed necessary by 
the Board of Directors, file the necessary Division reports in order to notify the Division of Board 
member changes, registered agent changes, mailing address changes, officer changes, or any other 
change or update relative to information found on the Uniform Business Report.  

COMMUNITY ASSOCIATION MANAGEMENT 

4.0   AGENT shall prepare and distribute and/or post all official meeting notices, including Board 
meetings, special Board and/or membership meetings, and annual membership meetings as provided by 
the Governing Documents and as required by applicable Florida Statutes.  AGENT shall be available to 
attend such meetings no more than twelve (12) times each year between the hours of 8:00am and 
8:00pm Monday through Friday.   AGENT shall charge an hourly fee defined in Exhibit B incorporated 
herein for attendance at all meetings beyond the aforementioned limits herein.  

4.1   AGENT shall transcribe and type the minutes of all meetings at which AGENT is in 
attendance.  ASSOCIATION hereby agrees to supply an audible tape recording of any meetings which 
AGENT is not in attendance.  AGENT shall transcribe such tape recordings into typewritten format and 
permanently destroy the original media within fourteen (14) days of the meeting date.  

4.2   AGENT shall designate one (1) Community Association Manager, at AGENT’S expense, to 
manage the affairs of the ASSOCIATION.  This manager shall serve as the primary liaison between 
ASSOCIATION and AGENT.  Said Community Association Manager shall be licensed to provide 
Community Association Management services as defined by Chapter 468 Florida Statutes. 

4.3   AGENT shall provide a part time (20 hours per week) onsite supervisor, at AGENTS expense 
to assist in management of the Association. AGENT shall maintain and continually update a monthly 
report which tracks action items, special projects, covenant enforcement matters, and/or other pending 
matters which define the task, the responsible party, and most recent status.  See Exhibit D included 
herein identifying the scope of this position.  

4.4   AGENT shall ensure that all ASSOCIATION insurance policies are maintained in full force and 
effect at all times.  These policies shall include Property and Casualty, Directors and Officers, 
Commercial General Liability, Crime and Fidelity, or other such coverage required by the Governing 
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Documents or Florida Statutes.  AGENT shall assist in the procurement of quotes, where appropriate, 
and submit the same for approval by the ASSOCIATION before the expiration and/or cancellation of any 
current insurance policies.  All costs arising out the purchase of ASSOCIATION insurance policies shall be 
that of the ASSOCIATION.  

4.5   AGENT shall assist in the filing of monetary insurance property claims with the appropriate 
insurance carrier(s) for losses or damages to the common property of the ASSOCIATION, including 
procuring repair or reconstruction estimates and serving as liaison between ASSOCIATION and all 
relevant parties including insurance carrier adjustors, public adjustors, contractors, law firms or 
attorneys, government officials, and other parties.   AGENT shall charge a percentage-based fee or 
negotiated rate for each such claim to the ASSOCIATION.  In no event shall such AGENT assistance be 
construed as legal advice or opinion or as a replacement or substitute for competent legal counsel.   

4.6   AGENT shall assist in the filing or defense of all non-monetary claims including claims, 
whether such claims are covered by Directors and Officers and General Liability policies or 
otherwise.  AGENT shall charge an hourly fee defined in Exhibit B incorporated herein for each such 
claim to the ASSOCIATION.  In no event shall such AGENT assistance be construed as legal advice or 
opinion or as a replacement for competent legal counsel.  

4.7   AGENT shall facilitate the development and submittal to the ASSOCIATION for approval 
an Administrative Policy entitled the Rules & Regulations which shall endeavor to comply with the 
provisions of the Governing Documents and State and Federal laws and be based on a reasonable 
standard of fairness and equity among the Owners.   Upon approval by the ASSOCIATION, AGENT shall 
execute the terms and provisions of the Covenant Policy and provide the ASSOCIATION with a 
comprehensive monthly report detailing all enforcement activities occurring during the previous 
month.  Said Covenant Policy shall require AGENT to mail no more than three (3) notices to any 
subject Owner deemed to be causing or permitting to exist an infraction of the Governing 
Documents.  It is expressly understood by both parties that any actions, including the filing of any suits 
or the preparation and issuance of any notices, taken during the execution of the Covenant Policy of the 
ASSOCIATION are performed on behalf of the ASSOCIATION and not in the name of the AGENT.  

4.8   At a time deemed appropriate either by Board direction or as required by the terms of 
the Covenant Policy, AGENT shall forward all necessary infraction and member information to 
the Attorney of Record for ASSOCIATION for legal action, including but not limited to, the filing of a 
lawsuit in a court of competent jurisdiction.  AGENT will act as liaison for all correspondence between 
the Attorney of Record and ASSOCIATION. 

4.9   If the ASSOCIATION has duly appointed a Committee of Owners to consider the imposition 
of punitive fines to Owners for infractions of the Governing Documents in accordance with Chapter 720 
Florida Statutes, the AGENT shall (1) notify the subject Owner in writing of any hearings and/or fines 
levied, (2) provide to the Committee, on a frequency no more often than monthly, the necessary 
information in order for the Committee to render a decision regarding the imposition of punitive fines, 
and (3) post all fines to the account of subject Owners.   

4.10   AGENT shall receive and process, in accordance with reasonable policies or protocols set 
forth by the Architectural Review Committee, the Board of Directors or any other authorized Committee 
(hereinafter referred to as “Architectural Committee”) all applications for architectural modification 
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submitted by Owners.  AGENT shall (1) inspect all applications for compliance with any advance content 
or data requirements set forth by the Architectural Committee, (2) notify each Owner, in writing and 
within thirty (30) days, of the Architectural Committee’s decision relative to the subject application, (3) 
store all relevant content and data regarding the application among the official records of the 
ASSOCIATION. 

4.11     AGENT shall oversee the performance of all third-party vendor contracts to which the 
ASSOCIATION is a party, maintain copies of all current and expired and/or terminated contracts, 
and maintain a schedule of expiration of such contracts at all times. ASSOCIATION hereby recognizes 
that the AGENT will utilize industry best practices, the experience of its employees, feedback from 
Owners and the Board of Directors, maintenance schedules, visual inspections, and other common and 
ordinary strategies to subjectively measure the performance of all vendors and 
contractors.  ASSOCIATION hereby acknowledges that AGENT does not possess expertise relative to the 
technical elements of any such contract, the performance of which would require licensing of any type 
or by any governmental agency under applicable Florida Statutes. 

4.12   AGENT shall assist the Board of Directors with the preparation of uniform scopes of work 
or services relative to any ASSOCIATION vendor contract and utilize such scope for bidding 
purposes.  AGENT shall at all times maintain and arms-length relationship with such vendors offering 
products or services to the ASSOCIATION.  AGENT shall oversee, unless otherwise directed by the Board 
of Directors, the solicitation of proposals for all ASSOCIATION contracts and shall submit all proposals 
received to the Board of Directors for consideration and discussion.   AGENT shall not charge a fee for 
the oversight of any ordinary ongoing contracts of the ASSOCIATION.  However, AGENT shall charge a 
fee, described in Exhibit B incorporated herein, for the oversight and/or supervision of any special or 
unusual projects, including any capital improvements, major maintenance, common element 
replacements, or major renovation projects totaling over $10,000.  

4.13   If directed by the ASSOCIATION, AGENT shall recommend to the Board an Administrative 
Policy entitled the Uniform Association Investment Policy (the “Investment Policy”) which, once duly 
approved by written resolution of the ASSOCIATION, shall govern the purchase, management, and 
accounting of investment vehicles for ASSOCIATION funds.  Said Investment Policy shall endeavor to 
ensure the safety and liquidity of such funds as its primary principle, rather than the total yield.  

COMMUNICATION 
5.0   AGENT shall maintain a roster of all Owners as defined by the Governing Documents.  Said 

roster shall include the physical address, mailing address, lot number, and telephone and e-mail 
addresses if so provided by the Owners.  ASSOCIATION hereby understands and agrees that the Owner 
name shall be that of the record title owner as reflected in the public records of the County in which the 
ASSOCIATAON is located and said name information shall not be changed in the records of the AGENT 
without such information also being changed in the public records.  

5.1   AGENT shall serve as custodian for all of the official records of the ASSOCIATION including 
minutes, contracts to which the ASSOCIATION was or is a party, insurance policies, correspondence, 
financial records and any other records which the ASSOCIATION is required to maintain pursuant to 
Florida Statutes and the Governing Documents.  AGENT shall serve as the repository for all such records 
up until the time that the statutory obligation to maintain such records expires.  In the event that the 
ASSOCIATION determines that it desires to maintain such records beyond any legal or statutory limits, 
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AGENT shall arrange for the proper packaging and storage of such records in a location of AGENT’S 
choice. 

5.2   AGENT shall facilitate the creation, posting, and routine management of a community-
specific internet website dedicated exclusively to the ASSOCIATION.  Such website shall include 
password protected sections that offer Owner access to online viewing of Owner accounts 
balances.  Other options include the ability to pay assessments online or set up recurring payments, 
register complaints, submit service requests, and to download necessary forms and applications.  All 
costs incurred out of the creation, routine maintenance, and updating of the website will be that of the 
AGENT.  The content of such website shall be at the discretion of the ASSOCIATION, except that any 
proprietary, intellectual property or information of the AGENT may be blocked by the AGENT at its sole 
and unfettered discretion.  

5.3   AGENT shall maintain in working order a voice messaging system, an electronic mail 
delivery system, and an online venue for any communication services.  AGENT shall endeavor at all 
times to respond within one (1) business day to any communication directed to it by Owners or the 
ASSOCIATION representative.  AGENT’S failure to respond within the time set forth in this section shall 
not be considered a default under this Agreement.  AGENT shall further maintain in proper working 
order an after-business-hours messaging system for use in contacting AGENT for bona-fide emergency 
matters which relate to the affairs of the ASSOCIATION.  Real or perceived threats to the health safety, 
and welfare of the Owners and/or the Common Property shall first be directed to municipal public 
safety service such as 911.  

CLOSINGS 
6.0   Upon request or notification by a closing agent or attorney, and after any required 

ASSOCIATION approvals, AGENT shall prepare an estoppel certificate reflecting any and 
all Owner account balances, and any other information required by Chapter 718 Florida Statutes, which 
are to be collected at closing of the property.  These shall include those balances arising from regular 
and special assessments, late fees, legal fees, penalties, transfer fees and certificate fees arising out of 
this Agreement, or other charges.  Said certificate shall also include the amount of any regular or special 
assessments currently in place and, if the ASSOCIATION so desires, a provision which directs the 
prospective purchaser to ASSOCIATION informational resources.   AGENT shall fulfill the terms of this 
clause using the method of its choice including service entities unrelated or related to AGENT.   All fees 
related to the production of said certificate shall be paid by the requestor.  AGENT shall charge a 
Transfer Fee for each successful closing, to be paid at closing, notice of which shall be included in 
the aforementioned estoppel certificate, to defray the costs associated with the transfer of all data in 
the Owner roster and among the official records of the ASSOCIATION.  

6.1   Once the property has been conveyed and the closing agent or attorney has remitted the 
appropriate instrument of title ownership, or a legible copy thereof, along with any dollar amounts due, 
AGENT shall deposit all sums collected to the individual Owner’s account.  AGENT shall then update said 
account with the accurate ownership information exactly as reflected on the instrument of title 
ownership.  

6.2   AGENT shall forward to the updated Owner a New Owner Information Package containing any 
information or documents that the ASSOCIATION desires, including payment instruments as set forth in 
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section 1.1 herein.  The costs for reproduction and added postage for any such additional materials 
included shall be that of the ASSOCIATION.  

6.3   If the Governing Documents provide that prospective purchasers or lessees must be approved by 
the ASSOCIATION prior to the completion of such conveyance or lease, AGENT, upon reasonable 
request, shall provide all appropriate notices and applications to such prospective purchasers and 
lessees.  AGENT shall also receive completed applications and forward same to the ASSOCIATION for 
review and approval.  AGENT shall, at ASSOCIATION’S cost, administer any screening services of 
prospective purchasers or lessees, including criminal record searches and credit reports.  In addition to 
any associated costs for such screening, AGENT shall charge a fee defined in Exhibit B incorporated 
herein for each such application to the ASSOCIATION  

EXHIBIT B
Item Cost Billed To Frequency Notes

Base Management Fee $6,970.00 Association Monthly Includes 1 20Hr/Wk Supervisor

Management outside of scope (Exhibit A) $150.00/Hr Association Monthly Ex: Mediations, Legal proceedings, etc.

Complete letter processing .85/ea Association Monthly Includes 2 enclosures/postage/label

Postage Actual Cost Association Monthly

Certified Mail $3.00/ea Association Monthly plus actual postage cost

Photocopies/fax (no color) .25/ea Association Monthly

Photocopies/fax (color) .40/ea Association Monthly

Annual 1099 processing $25.00/ea Association Annually

Records Storage/Shredding $2.00 per box Association Monthly standard bankers box

Violation Letters $25.00 Homeowner Monthly

Late Letter $10.00 Homeowner Per Occurrence

Notice of Late Assessment Letter $40.00 Homeowner Per Occurrence Certified including Postage Costs

Third party referral fee $250.00 Homeowner Per Occurrence

NSF Charge $25.00 Homeowner Per Occurrence

Estoppel certificate $299.00 Homeowner Per Occurrence Per FS 718

Transfer Fee $200.00 Homeowner Per Occurrence Billed at closing

Management

Administrative

Collections

Closings/Resales
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EXHIBIT C 

Items the Association will provide to the Agent 

• All prior years accounting records/collection records

• All owner records including ARB/Violation correspondence and forms

• All audited and unaudited current financial statements, books and records of the Associations

• All book statements for all accounts of the Association

• Copies of all contracts and/or agreements to which the Association is a party

• Copies of all minutes, resolutions and other official actions of the Association

• Copies of recorded CC&Rs, Articles of Incorporation, By-Laws, Policies, Community, Rules,

Amendments, plats (including addresses) and other governing documents

• Surveys, plans and specifications and all permits and approvals with respect to the Association

Property or information as to where such can be viewed

EXHIBIT D 

1. 20 Hour Per Week Manager
2. Inspect entire property twice daily
3. Assist Pest Control with unit access
4. Inventory/ Organize entry codes/keys
5. Follow- up on vendor tasks
6. Act as first contact for new owners
7. Research all missing owner address/contact information
8. Aide owners in their accounts and questions
9. Responsible for all parking permit distribution/tracking
10. Answer calls and emails
11. Posting of all meeting notices on property
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Nathan Wade
Tomoka Property Management Company, INC
4777 Clyde Morris Blvd
Port Orange, FL 32129

October 27, 2023 

Re:
DAYTONA BEACH RESORT AND CONFERENCE CENTER 
CONDOMINIUM ASSOCIATION, INC. 

Dear Mr. Wade,

 Pursuant to FL Statute 718.111 (12)(c)1.  I am requesting that you provide me copies of the following 
documents that are required to be kept on behalf of the Daytona Beach Resort and Conference
Center Condo Association.

1. Copies of all minutes of of any meeting in which a special assessment on the members of the
Condominium Association was discussed or levied.  This request is particularly for meetings
that have occurred since control of the Association was turned over from the Developer.

2. Copies of the minutes of  all Board of Director Meetings that occurred during the following
years 2020, 2021, 2022 .and 2023

3. Copies of any audit of Association funds, accounts and ledgers for the following years, 2021
and 2022.

As I'm sure that you are aware that as a member of the Daytona Beach Resort and Conference Center 
Condominium Association , I have the right to request the above documents.

If there is a reasonable cost for the reproduction of these documents, Please let me know.

The documents can be sent to         David Marquis 
         3752 Paige Street
         Port Orange FL, 32129

Sincerely,

David Marquis
Capital Productions LLC
Owner Unit 116
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6/2/2023 

Dear Daytona Beach Resort Owner, 

The Board of Directors approved Special Assessments at the 6/1/2023 meeting 
totaling $8,755.00 due 7/1/2023 (see meeting agenda and assessment breakdown 
below). Please use the attached coupon to provide payment.  

Please note: If you are set up for payments via ACH through Tomoka PM, we will 
collect the Special Assessment amount in this manner. Please disregard the 
payment coupon as a separate payment will not need to be sent.    

DAYTONA BEACH RESORT AND CONFERENCE CENTER 
CONDOMINIUM ASSOCIATION, INC.’S NOTICE OF SPECIAL 

ASSESSMENT AND AGENDA FOR BOARD MEETING 

NOTICE IS HEREBY GIVEN in accordance with Daytona Beach Resort and Conference Center 

Condominium Association, Inc.’s (“Association”) By-Laws that a Board Meeting will be held on 

Thursday, June 1, 2023 at 7:00pm via ZOOM: 

https://us06web.zoom.us/j/81000989344?pwd=djBaSnh2dVFoOFdWRFhoYmF0TkNVUT09 

Meeting ID: 810 0098 9344 

Passcode: 074224 

One tap mobile 

305.224.1968 

The purpose of the meeting is to discuss a special assessment, and to conduct a Board vote to 

approve such assessment:  

• for the purpose of Parking expenses. The estimated costs associated with these measures is

$52,500.00. Each unit owner will be responsible for a share of these estimated expenses in the

amount of $170.00;

• for the purpose of Indoor pool repairs. The estimated costs associated with these measures is

$40,000.00. Each unit owner will be responsible for a share of these estimated expenses in the

amount of $130.00;

• for the purpose of North pool repairs. The estimated costs associated with these measures is

$75,000.00. Each unit owner will be responsible for a share of these estimated expenses in the

amount of $250.00;

• for the purpose of Temporary Roof Repairs. The estimated costs associated with these measures

is $155,000.00. Each unit owner will be responsible for a share of these estimated expenses in the

amount of $490.00;

• for the purpose of Balcony repairs. The estimated costs associated with these measures is
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$90,000.00. Each unit owner will be responsible for a share of these estimated expenses in the 

amount of $290.00; 

• for the purpose of Doors & Window Repairs. The estimated costs associated with these measures

is $50,000.00. Each unit owner will be responsible for a share of these estimated expenses in the

amount of $160.00;

• for the purpose of Front Desk Services. The estimated costs associated with these measures is

$120,000.00. Each unit owner will be responsible for a share of these estimated expenses in the

amount of $320.00.

• for the purpose of Insurance Premium Shortfall. The estimated costs associated with these

measures is $205,000.00. Each unit owner will be responsible for a share of these estimated

expenses in the amount of $645.00.

• for the purpose of Sea Wall Repairs. The estimated costs associated with these measures is

$2,000,000.00. Each unit owner will be responsible for a share of these estimated expenses in the

amount of $6,300.00.

___________________________________ 

This is only an estimate and may be modified at the time of the meeting, or upon other terms to 

be established at the meeting. The Association reserves the right to reallocate these amounts 

to address potential issues, change orders, changing market conditions, etc. If the special 

assessment is passed as presented, it will be levied pursuant to a resolution adopted at the 

meeting. 

1. Call to Order;

2. Establishment of a Quorum;

3. Proof of Notice of the Meeting or Waiver of Notice;

4. Reading or Waiver of Prior Board Meeting Minutes;

5. Approval of Prior Board Meeting Minutes;

6. Discuss, Determine and Approve Special Assessment;

7. Legal Updates;

8. Financial Updates;

9. New Business;

10. Adjournment;

11. Q&A and Open Forum.

Please attend the meeting so that you can be informed as to the status of this project, and your 

questions can be answered. 

Sincerely, 

The Board of Directors 

**Note that this agenda and meeting is subject to change. 
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AMERICAN ARBITRATION ASSOCIATION 
COMMERCIAL ARBITRATION TRIBUNAL 

DAYTONA BEACH RESORT AND  Case No.: 01-20-0019-3759 
CONFERENCE CENTER 
CONDOMINIUM ASSOCIATION, INC., 
a Florida not-for-profit corporation, 

Claimant, 

v. 

DAYTONA BEACH RESORT, LLC, 
a Florida limited liability company, and 
DAYTONA BEACH RESORT II, LLC, 
a Florida limited liability company, 

Respondents. 
/ 

CLAIMANT’S VERIFIED MOTION FOR PARTIAL SUMMARY  
JUDGMENT REGARDING DEVELOPER’S SOLE RESPONSIBILITY 

FOR EXPENSES OF ITS SEAWALL AND SWIMMING POOLS 

Claimant Daytona Beach Resort and Conference Center Condominium Association, Inc. 

(the “Association”) respectfully requests partial summary judgment declaring that Respondent 

Daytona Beach Resort, LLC (the “Developer”) alone is responsible for all repair and other 

expenses of its seawall and indoor and outdoor swimming pools, and in support states as follows: 

INTRODUCTION 

The Developer has shut down amenities as another tactic to force the Association to pay 

substantial expenses for which the Developer alone is responsible.  Such expenses include those 

of repairing the Developer’s seawall and those relating to the Developer’s indoor and outdoor 

swimming pools.  The Developer’s refusal to honor its obligations regarding its retained areas and 

improper closure of easement areas unreasonably interfere with the exercise of easement rights 

and breach the Easement Agreement.  The Association seeks partial summary judgment declaring 

the Developer’s sole responsibility for such expenses. 
                                  
                     EXHIBIT "F" TO 
  COMPLAINT FOR INJUNCTIVR RELIEF 
                    AND OTHER RELIEF



2 

BACKGROUND 

1. The Property is protected against ocean tides by a vertical concrete seawall.

2. The seawall was damaged by Hurricane Ian in September 2022.  The Developer

did not make any repairs before Hurricane Nicole caused further damage in approximately 

November 2022.  The hurricane damage has compromised the integrity of the seawall.  Below are 

images reflecting some of the seawall damage: 

3. The Developer refuses to repair the seawall at its expense.  Rather, the Developer

has demanded the Association execute and pay the full cost of a proposal for repairs to the seawall 

among other others with a contractor, GC Contractor Services, LLC (the “Seawall Contractor”). 

A copy of the Seawall Contractor’s proposal (the “Seawall Proposal”) is attached as Exhibit A.  It 

reflects an estimated cost of more than $1.5 million with an initial deposit of more than $500,000. 

4. The hurricanes also caused damage to swimming pools at the Property.  There are

three (3) outdoor swimming pools and one (1) indoor swimming pool.  Each is an easement area.1  

1 See 2019-20 AAA Award, p. 6. 
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The swimming pool located inside of the building will be referred to as the “Indoor Swimming 

Pool.”   The northernmost of the three outdoor swimming pools (the “Outdoor Swimming Pools”) 

will be referred to as the “North Pool.”  The one immediately to the south of it will be referred to 

as the “South Pool.”  The small third outdoor swimming pool for children will be referred to as 

the “Kiddie Pool.” 

5. Below is a Google Earth image reflecting the condition of the Outdoor Swimming

Pools before the 2022 hurricane damage: 

6. Below is aa Google Earth image reflecting the condition of the Outdoor Swimming

Pools as of April 2023: 

7. After the hurricanes, the Developer closed the Outdoor Swimming Pools.  It

announced that, for safety reasons, it would not reopen the South Pool and Kiddie Pool until the 

seawall is permanently repaired.  It has never reopened them.  The Developer had closed the Indoor 

Pool for other reasons.   The Developer temporarily reopened North Pool and the Indoor Pool but 

has closed them again.    
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8. The Developer has conditioned reopening of the swimming pools upon the

Association (a) executing the Seawall Proposal and funding all seawall repairs, and (b) paying 

various categories of expenses of the Developer’s swimming pools.  The Developer has been vague 

about specific other financial conditions for reopening all of the swimming pools. 

9. The Developer recently informed the Association that the Developer intends to

shut down all operations at the Property on August 10, 2023, except to the extent required by 

this tribunal’s interim award regarding access and front desk services. 

ANALYSIS 

A. The Developer Is Solely Responsible for Seawall Expenses.

10. When the Developer formed the Condominium, it reserved for itself “the land and

air space not submitted to the Condominium, including the subsurface underlying the 

Condominium Property . . .”2  However, it granted related support rights to Easement Holders. 

Section 3(c) of the Easement Agreement specifically affords them “[a]n easement of subjacent and 

lateral support in every portion of the Retained Property and building underlying the Condominium 

Property and the air space located in proposed future Phases which contributes to the support of the 

Condominium Property.” 

11. Sections 8 and 9(d) of the Easement Agreement outline limited responsibilities of

the Association for portions of expenses of limited areas of Developer-retained property that 

include only some of the easement areas. 

12. Regarding the parties’ relative obligations for Property expenses, the 2019-20 AAA 

Award explained as follows: 

Pursuant to Section 9 of the Easement Agreement and in consideration for the right 
to use recreational and other commonly used facilities, the Association is required 
to pay the Developer the following expenses: . . . 

2 Easement Agreement, p. 1. 
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d. Ninety (90%) percent of all expenses incurred in the maintenance, management,
repair and operation of the main lobby, pool deck area, front entrance and driveway
area, and front entrance building facade, which expenses include the furniture and
furnishings therein, the floor, ceiling and equipment associated therewith, including
all glass fixtures and including labor expenses, including Federal and State
employee and employer taxes associated therewith, and all other expenses related
to the use, maintenance and upkeep of such areas including reasonable reserves for
replacement; but

e. Notwithstanding the foregoing, the Developer remained responsible for the
remainder of the expenses not borne by the Association and remained responsible,
directly or indirectly, for all expenses for management, upkeep, repair and
replacement of the Retained Property not included within the Recreational Other
Commonly Used Facilities designated for use by owner. 3

*** 
The Association is correct that, generally speaking, it is not responsible for payment 
of maintenance, repair, management, or operation expenses other than those set 
forth in Sections 8 and 9(d) of the Easement Agreement. For example and barring 
the parties coming to agreement on payment of certain services, the Association is 
not responsible for expenses for front desk staff, on-site or off-site manager, hotel 
consultant, and marketing or advertising efforts at the Property.4 

13. This tribunal similarly recognized in the recent Partial Award that “[t]he Easement

Agreement specifically allocates responsibility for the upkeep of the Retained Property, with a 

general ‘catch-all’ provision in subparagraph 9.d. that the Developer is responsible for all costs 

and expenses of upkeep other than as specifically allocated to the Association.”5 

14. The Partial Award also reflects that the Developer is solely responsible for structural

components of its retained property.6 

15. A seawall is a “a vertical structure built along a portion of a coast, retaining earth

3 See 2019-20 AAA Award, pp. 4-5 (emphasis added). 
4 Id. at  p. 19 (emphasis added). 
5 See Partial Award Granting In Part And Denying In Part Claimant’s Motion For Partial Summary 
Judgment On Responsibility For Repairs To Garage And Elevators, p. 3. 
6 See id., p. 5. 
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against its landward face and designed to prevent erosion and other damage by wave action.”7  

16. The Developer’s seawall is a structural component of Developer-retained property

that provides support to the entire Property. 

17. Neither Section 8 nor Section 9(d) reference upkeep of the Developer’s seawall.

18. There is no ambiguity in the Easement Agreement as to the absence of Association

responsibility to pay expenses to repair the Developer’s seawall.  As a result, the Developer is 

solely responsible for such expenses. 

19. The Developer’s refusal to discharge its obligation to repair its seawall at its sole

expense, and the Developer’s related swimming pool closures, harm Easement Holders by 

preventing them from being able to use and enjoy the easement areas and by adversely affecting 

the ability of condominium unit owners to rent out their transient-occupancy-only units. 

20. For the foregoing reasons, this tribunal should enter a final award declaring that the

Developer is obligated to repair the Property’s seawall at its sole expense and that the Developer 

cannot condition reopening the swimming pools or any other easement areas upon the Association 

agreeing to pay for such expense. 

B. The Developer Is Solely Responsible for Swimming Pool Expenses.

21. The Developer also refuses to reopen any of the indoor and outdoor swimming

pools unless the Association pays all expenses specific to the swimming pools. 

22. Neither Section 8 nor 9(d) of the Easement Agreement impose responsibility upon

the Association for expenses unique to the Developer’s indoor or outdoor swimming pools, as 

opposed to expenses of the surrounding areas.  As a result, the Developer is solely responsible for 

7 Fla. Admin. Code Ann. 18-20.003(61); see Volusia County, Fla. Code of Ordinances, Chap. 20, 
Art. I, Sec. 20-1 (“Seawall means a structure separating land from water areas, primarily designed to prevent 
upland erosion and other damage as a result of wave action. A seawall is a form of rigid armoring.”). 
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all such expenses. 

23. The Developer’s refusal to discharge its obligations regarding the Indoor

Swimming Pool and the Outdoor Swimming Pool, and the Developer’s related swimming pool 

closures, harm Easement Holders by preventing them from being able to access, use and enjoy the 

easement areas and by adversely affecting the ability of owners to rent out their units. 

24. The Developer might unconvincingly try to argue that every expense of its Outdoor

Swimming Pools falls within the scope of Section 9(d) of the Easement Agreement.  They do not.  

As this tribunal is aware, that section provides for the Association to be responsible for 90% of 

specific categories of expenses (“maintenance, management, repair and operation”) of the 

following specific limited easement areas: (1) the “main lobby”; (2) the “pool deck area”; (3) the 

“front entrance and driveway area”; and (4) the “front entrance building facade.”   Indoor and 

outdoor swimming pools are not listed, in contrast to the surrounding deck area.  

25. The Developer has previously tried but failed to exaggerate the scope of Section

9(d).  In the 2019-20 AAA Case, the Developer sought to justify forcing the Association to absorb 

hundreds of thousands of dollars of annual Developer overhead expenses by arguing for an 

unreasonably expansive definition of the term “main lobby” as used in Section 9(d).  The prior 

arbitrator rejected that argument and related overhead expense charges, explaining as follows:  

 A good amount of dispute, however, exists between the parties on what constitutes 
the "main lobby" of the Property as set forth in Section 9 of the Easement 
Agreement. Webster's defines a "lobby" as "a corridor or hall connected with a 
larger room or series of rooms and used as a passageway or waiting room such as 
... a large hall serving as a foyer ( as of a hotel or theater)."  

The evidence at the Final Hearing indicated there is one large hall when one enters 
the Property which contains a waiting area and a check-in desk, joined by a corridor 
that leads to various other rooms and areas of the Property.  In other words, this 
area serves as a foyer for the Property and operates as a "main lobby."  Under the 
clear dictates of the Easement Agreement, only expenses for the "maintenance, 
management, repair and operation of the main lobby" can be charged to the 
Association.  Developer failed to prove how many of the charges attributed to the 
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"main lobby" could be considered reasonable charges for maintenance, 
management, and repair.  For example, a website does not fall into these categories. 
And while expenses for a maintaining a front desk or for the Developer's 
management company might fall into this category, no clear evidence was adduced 
that Developer properly apportioned a reasonable cost of front desk services of 
management to the main lobby as opposed to the portions of running a large, 
complex hotel and mixed-use resort.  

26. The Developer similarly might try here to exaggerate the scope of the term “pool

deck area” as used in Section 9(d), by arguing that it includes each of the Developer’s Outdoor 

Swimming Pools.  Such effort would be unavailing.  The meaning of any contract term must be 

determined in context based on consideration of the instrument as a whole.8  Language elsewhere 

in the Easement Agreement supports the conclusion that expenses of swimming pools are distinct 

from expenses of the “pool deck area” as such term is used in the Easement Agreement.  Section 

12 of the Easement Agreement addresses rights and responsibilities of the parties during a 

construction period.  It provides in part as follows:   

It is further understood and agreed that during any period of construction, 
improvements or expansion of the Property, the Developer may temporarily 
suspend use of the Recreational and Other Commonly Used Facilities and such use 
shall be restored upon the completion of any improvements constructed upon the 
Property. During any period of temporary suspension, all fees due from the 
Association to the Developer shall be likewise suspended except with respect to the 
payment of the Association's pro rata share of real estate taxes and insurance and 
except to the extent that portions of the Recreational and Other Commonly Used 
Facilities continue to be available for use by the Association and its members. 

Notwithstanding the ability of the Developer to temporarily suspend the use by the 
Association and its members of the Recreational and Other Commonly Used 
Facilities and except during such period of suspension, the Developer shall at all 
times throughout the term of this Agreement maintain a swimming pool and pool 

8 “The intention of the parties with respect to any feature of the contract must be determined from an 
examination of the whole contract.”  State of Fla. for Use & Benefit of Westinghouse Elec. Supply Co. v. 
Wesley Const. Co., 316 F. Supp. 490, 495 (S.D. Fla. 1970) (citations omitted). “Courts are not to isolate a 
single term or group of words and read that part in isolation; the goal is to arrive at a reasonable 
interpretation of the text of the entire agreement to accomplish its stated meaning and purpose.” Delissio v. 
Delissio, 821 So. 2d 350, 353 (Fla. 1st DCA 2002). 
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deck area of a quality substantially similar to that existing as of the date hereof for 
use by the Association and all of its members on the Property…9 

27. The language of Section 12 highlighted above confirms that the meaning of the

term “pool deck area” as used in the Easement Agreement refers only to the area surrounding 

Outdoor Swimming Pools and necessarily excludes swimming pools themselves.  This conclusion 

is supported by the rule that, when interpreting an agreement, “no word or part of an agreement is 

to be treated as a redundancy or surplusage if any meaning, reasonable and consistent with other 

parts, can be given to it.”10  It is unreasonable to interpret expenses of the “pool deck area” as used 

in the Easement Agreement to include expenses of swimming pools themselves because doing so 

would render the swimming pool reference in section 12 meaningless surplusage.  As a result, and 

attempt by the Developer to rely upon Section 9(d) is misplaced. 

28. The 2019-20 AAA Award also supports rejection of any such argument by the

Developer about swimming pool expenses.  In that award, the prior arbitrator listed certain distinct 

portions of the Developer-retained property that are the subject of easement rights granted by the 

Developer.  The award provides in relevant part as follows:  

The Retained Area includes all of the Property except the condominium units and 
some of the corridors. A small portion of the Retained Area was retained exclusively 
for use by the hotel operation including the meeting spaces, the kitchen, the 
restaurant, the bars, and the offices. These items are included in the $3.5 million 
budget for the hotel's operations and not included in the Association's budget. The 
rest of the Retained Area under the Easement Agreement includes the three 
outdoor pools, pool deck area, beach access ramp, indoor pool and hot tubs, front 
lobby, common area bathrooms, fitness center, sauna, front desk, exterior entry and 
parking garage that owners have access to. These areas are used both by owners in 

9 See Easement Agreement, Sec. 12, p. 7 (emphasis added). 
10 Royal Am. Realty, Inc. v. Bank of Palm Beach & Tr. Co., 215 So. 2d 336, 338 (Fla. 4th DCA 1968); 
see Moore v. State Farm Mut. Auto. Ins. Co., 916 So. 2d 871, 877 (Fla. 2d DCA 2005) (“We will not 
interpret a contract in such a way as to render provisions meaningless when there is a reasonable 
interpretation that does not do so.”); Inter-Active Services, Inc. v. Heathrow Master Ass'n, Inc., 721 So. 2d 
433, 435 (Fla. 5th DCA 1998) (“[w]here the contract is susceptible to an interpretation that gives effect to 
all of its provisions, the court should select that interpretation over an alternative interpretation that relies 
on negation of some of the contractual provisions.”). 
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the Condominium as well as guests of the Developer who rent rooms from the 
Developer through the Developer's rental program for those units it did not sell.11 

29. Significantly, the prior arbitrator identified the “three outdoor pools” as easement

areas distinct from the “pool deck area.”  Any argument by the Developer that Outdoor Swimming 

Pools expenses are necessarily expenses of the “pool deck area” as such term is used in the 

Easement Agreement would also improperly render language of the 2019-20 AAA Award 

meaningless surplusage.  It should be rejected for that reason as well. 

30. For the foregoing reasons, this tribunal should enter a final award declaring that the

Developer is solely responsible for the expenses of its indoor and outdoor swimming pools and 

that the Developer cannot condition reopening of the swimming pools or any other easement areas 

upon the Association agreeing to pay such expenses. 

WHEREFORE, the Association respectfully requests entry of a partial award: 

A. Declaring that the Developer is responsible to repair the Property’s seawall at the

Developer’s sole expense;

B. Declaring that the Developer is solely responsible for the expenses of its indoor and

outdoor swimming pools;

C. Declaring that the Developer has no right to keep closed or otherwise condition access,

use, or enjoyment of indoor and outdoor swimming pools or any other easement areas

upon the Association agreeing to pay all or any portion of the expenses of the

Developer’s seawall and/or indoor and outdoor swimming pools; and

D. Granting such other and further relief as might be just and proper.

11 See 2019-20 AAA Award, p. 6 (emphasis added). 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing document has been furnished via 

email delivery under the direct exchange program to the Counsel for the Developer/Respondent, 

Brent D. Kimball, Esquire, Greenspoon Marder, P.A., 201 East Pine Street, Suite 500, Orlando, FL 

32801, Brent.Kimball@gmlaw.com and Tami.Austin@gmlaw.com, on this 9th day of August, 2023. 

FRANK, WEINBERG & BLACK, P.L. 
Attorneys for the Association/Claimant 
1875 N.W. Corporate Boulevard, Ste. 100 
Boca Raton, FL  33431 
(561) 989-0700 (Telephone)
(954) 474-8000 (Facsimile)
dnstern@fwblaw.net

/s/ David N. Stern 
David N. Stern, Esq. 
Florida Bar No. 040398 
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